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Philippine Supreme Court Refuses Confirmation
of Domestic Arbitral Award on Public Policy

Grounds

Introduction

Philippine courts are generally allowed to vacate or set aside an arbitral award issued in a domestic arbitration or an
international commercial arbitration seated in the Philippines if it has been clearly shown that the award suffers from
any of the infirmities or grounds for vacating an award under:

1. For arbitral awards issued in domestic arbitrations: Section 24 of Republic Act No. 876 or the Domestic
Arbitration Law ("Domestic Arbitration Law"), Rule 34 of the UNCITRAL Model Law on International
Commercial Arbitration ("Model Law"), or Rules 11.4 and 19.10 of A.M. No 07-11-08-SC or the Special Rules
of Court on Alternative Dispute Resolution ("ADR Rules"); or

2. For arbitral awards issued in an international arbitrations seated in the Philippines: Rule 34 of the Model
Law or Rules 12.4 and 19.10 of the ADR Rules.

These grounds include if the recognition or enforcement of the arbitral award would be contrary to Philippine public
policy. This rule is similar to Article V(2)(b) of the United Nations Convention on the Recognition and Enforcement of
Foreign Arbitral Awards ("New York Convention"), which allows a court to refuse the recognition or enforcement of a
foreign arbitral award if doing so would be contrary to the public policy of the country where enforcement is sought.

In a Decision dated 7 December 2021 (but which was only published on 22 May 2023) in Maynilad Water Services Inc.
("Maynilad") v. National Water and Resources Board ("NWRB") et al. (G.R. Nos. 181764, 187380, 207444, 208207,
210147, 213227, 219362, and 239938, December 7, 2021) ("Maynilad Case"), the Philippine Supreme Court ("SC"),
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sitting en banc, overturned the decisions of the lower courts and refused to confirm a domestic arbitral award rendered
by a three-person arbitral tribunal in favor of Maynilad, as its confirmation or recognition would violate Philippine public
policy. The SC in the Maynilad Case also confirmed that the ADR Rules superseded the provisions of the Domestic
Arbitration Law on the reglementary period for filing petitions for confirmation of domestic arbitral awards.

Background

The dispute in the Maynilad Case arose when Metro Manila water concessionaires, Maynilad and Manila Water
Company, Inc. ("Manila Water") petitioned unsuccessfully to increase their water rates in their respective concession
agreements with the Philippine government. The Metropolitan Waterworks and Sewerage System Regulatory Office
("MWSS") held that Manila Water and Maynilad were prohibited from including their corporate income tax ("CIT") as
expenditure recoverable from water consumers. In response, Manila Water and Maynilad instituted separate domestic
arbitration proceedings against MWSS pursuant to Article 12 of their respective concession agreements.

Manila Water was unsuccessful in its arbitration, with the tribunal ruling that its CIT was not an allowable expenditure.
Conversely, in the arbitration filed by Maynilad, the tribunal held that Maynilad may recover its CIT by way of tariff.
Maynilad then filed a petition with the trial court for the confirmation of the domestic arbitral award.

MWSS opposed the confirmation of the award on the grounds of public policy. Among others, MWSS argued that
confirmation would result in a disproportionate price difference between the water rates in the areas in Metro Manila
serviced by Maynilad (i.e., West Service Area), and those serviced by Manila Water (i.e., East Service Area), which
would be contrary to the equal protection clause of the Philippine Constitution. The trial court confirmed the award and
its decision on the matter was affirmed by the Court of Appeals, thus prompting MWSS to elevate the matter to the SC.
MWSS further argued that the trial court should not have confirmed the arbitral award in favour of Maynilad because it
was filed beyond the 30-day period provided in section 23 of the Domestic Arbitration Law.

Establishing Violation of Public Policy Considerations

Before the promulgation of the decision in the Maynilad Case, the SC, in Mabuhay Holdings Corporation v. Sembcorp
Logistics Limited (G.R. 212734, December 5, 2018) ("Mabuhay Case"), adopted the "narrow and restrictive approach"
in determining whether the enforcement of a foreign arbitral award would be contrary to Philippine public policy. Citing
Article V of the New York Convention, the SC in the Mabuhay Case held that a court may refuse to enforce a foreign
arbitral award if doing so would violate Philippine public policy. According to the SC in the Mabuhay Case, a violation of
Philippine public policy would be established where the consideration or thing to be done under the award:

has the tendency to injure the public;

is against the public good;

contravenes some established interests of society;

is inconsistent with sound policy and good morals; or

tends clearly to undermine the security of individual rights, whether of personal liability or of private property.

aprwdE

The SC in the Mabuhay Case held that "Mere errors in the interpretation of the law or factual findings would not suffice
to warrant refusal of enforcement under the public policy ground. The illegality or immorality of the award must reach a
certain threshold such that, enforcement of the same would be against [the Philippines'] fundamental tenets of justice
and morality, or it would blatantly be injurious to the public, or the interests of the society."

The Mabuhay Case involved a petition to enforce a foreign arbitral award. Nonetheless, the SC applied the foregoing
standard in the Maynilad Case, which involved a petition for the confirmation of a domestic arbitral award, but with
differing results.
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In the Mabuhay Case, the SC held that the enforcement of the foreign arbitral award in favor of Sembcorp would not be
contrary to Philippine public policy. On the other hand, the SC in the Maynilad Case ruled that the confirmation of the
domestic arbitral award in favor of Maynilad would be contrary to Philippine public policy. The SC in the Maynilad Case
noted that recognizing and enforcing the arbitral award in the Mabuhay Case would have had no injurious effect to the
public, but that allowing Maynilad to include its CIT in the computation of water rates would adversely affect the public
for the following reasons:

1. Maynilad and Manila Water, as public utilities, are expressly prohibited from passing their CIT on to consumers
as operating expenses. A public utility, not the consumers, enjoys the privilege of earning income. Hence, the
tax on that privilege should be shouldered by the public utility, not the consumers. The rates resulting from the
arbitral award would thus be both unjust and inequitable, violating Republic Act No. 6234; and

2. The resulting increase in rates for consumers served by Maynilad would result in unequal protection compared
to those served by Manila Water, even though there was no substantial distinction between the consumers in
the two areas.

Limitation Period for Filing Petition for Confirmation
With regard to Maynilad's petition for confirmation, the SC considered this to have been filed in a timely manner.

Section 23 of the Domestic Arbitration Law states: "At any time within one month after the award is made, any party to
the controversy which was arbitrated may apply to the court having jurisdiction, as provided in section twenty-eight, for
an order confirming the award.”

The SC explained that while Republic Act No. 9285, or the Alternative Dispute Resolution Act of 2004 ("ADR Act"),
declares that domestic arbitration shall continue to be governed by the Domestic Arbitration Law, the ADR Act also
states that its provisions are "without prejudice to the adoption by the Supreme Court of any ADR system, such as
mediation, conciliation, arbitration, or any combination thereof ... which shall be governed by such rules as the Supreme
Court may approve from time to time."

In this regard, Rule 11.2(A) of the ADR Rules provides that "At any time after the lapse of thirty (30) days from receipt
by the petitioner of the arbitral award, he may petition the court to confirm that award." According to the SC in the
Maynilad Case, section 23 of the Domestic Arbitration Law is deemed superseded by Rule 11.2(A) of the ADR Rules
on the reglementary period for filing petitions for confirmation of domestic arbitral awards.

Concluding Remarks

Maynilad confirms that Philippine courts may set aside an arbitral award issued in a domestic arbitration or an
international commercial arbitration seated in the Philippines if it has been clearly shown that confirmation or recognition
of the award will violate Philippine public policy. It also provides a clear example of what constitutes a violation of public
policy, i.e., where confirming the award would prove injurious or detrimental to the public and would violate the Philippine
Constitution. The decision also clarifies that petitions to confirm domestic arbitral awards should be filed after the lapse
of 30 days from receipt of the award.

For further queries, please feel free to contact our team below.

Visit Arbitration Asia for insights from our thought leaders across Asia concerning arbitration and other alternative
dispute resolution mechanisms, ranging from legal and case law developments to market updates and many more.
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Please feel free to contact the editorial team of Arbitration Asia at arbitrationasia@rajahtannasia.com, and follow us on LinkedIn here.

Rajah & Tann Asia is a network of member firms with local legal practices in Cambodia, Indonesia, Lao PDR, Malaysia, Myanmar, the Philippines, Singapore, Thailand,
and Vietnam. Our Asian network also includes our regional office in China as well as regional desks focused on Brunei, Japan, and South Asia. Member firms are
independently constituted and regulated in accordance with relevant local requirements.

The contents of this article are owned by Rajah & Tann Asia together with each of its member firms and are subject to all relevant protection (including but not limited to
copyright protection) under the laws of each of the countries where the member firm operates and, through international treaties, other countries. No part of this article may
be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or
not transiently for any purpose save as permitted herein) without the prior written permission of Rajah & Tann Asia or its respective member firms.

Please note also that whilst the information on this article is correct to the best of our knowledge and belief at the time of writing, it is only intended to provide a general
guide to the subject matter and should not be treated as legal advice or a substitute for specific professional advice for any particular course of action as such information
may not suit your specific business and operational requirements. You should seek legal advice for your specific situation. In addition, the information on this article does
not create any relationship, whether legally binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or
damage which may result from accessing or relying on the information on this article.
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